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STATEMENT OF JURISDICTION 
The Utah Court of Appeals has jurisdiction over this matter pursuant to Utah Code 
Ann. § 78-2a-3(2)(e) (1953, as amended). 
STATEMENT OF ISSUES AND STANDARDS OF REVIEW 
1. Issue: Should the Court overturn the trial court's guilty verdict because the 
Prosecution failed to show beyond a reasonable doubt that the Defendant 
committed the crime of Assault (Domestic Violence)? 
Standard of review: In reviewing a bench trial for sufficiency of the evidence, the 
appellate court must sustain the trial court's judgment unless it is "against the clear 
weight of the evidence , or if the appellate court otherwise reaches a definite and firm 
conviction that a mistake has been made." Spanish Fork v. Bryan. 1999 UT App 61, [^5, 
975P.2d501. 
A trial court's findings of fact in a criminal bench trial are reviewed under a 
clearly erroneous standard. See State v. GallL 967 P.2d 930 (Utah 1998). To show that a 
finding of fact is clearly erroneous the appellant "must first marshal all the evidence that 
supports the trial court's findings. After marshaling the supportive evidence, the appellant 
then must show that, even when viewing the evidence in a light most favorable to the trial 
court's ruling, the evidence is insufficient to support the trial court's findings." State v. 
Widdison. 2001 UT 60,1f60, 28 P.3d 1278. 
DETERMINATIVE STATUTES AND RULES 
1 
Utah Code Ann. § 76-5-102. Assault, acts constituting. 
Utah Code Ann. §77-36-1. "Domestic Violence" defined. 
Utah Code Ann. §30-6-1. "Cohabitant" defined. 
STATEMENT OF THE CASE 
Appellant (hereinafter "defendant") was arrested on Jul} °, 2002, and charged with 
Assault (Domestic Violence). R. at 1. He was subsequently charged by criminal 
information with the same charge. R. at 2. On December 10, 2002, defendant was found 
guilty in a bench trial. R. at 21. He was sentenced that same day. R. at 20. Defendant 
filed a Notice of Appeal on December 12, 2002. R. at 22. 
STATEMENT OF FACTS 
1. The victim, Wendy Cornejo, was married to defendant at the time the crime 
was committed on July 9, 2002. T. at 6. 
2. At that time Wendy and defendemt were living in a residence in Orem 
owned by defendant's mother. Tr. at 9. When Wendy arrived at home that evening 
defendant was there with his brother and some of his friends. Defendant and his friends 
play in a band and were practicing. Tr. at 10. 
3. Shortly after Wendy arrived home, her father-in-] aw came over to the 
house. Tr. at 10. The father-in-law ate dinner with victim and defendant. Tr. at 10. 
Victim was tired and didn't appreciate the noise and having to make dinner for her father-
in-law. She made a sarcastic comment expressing her unhappiness. Tr. at 10, 11. No one 
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reacted to her comment at that time. Tr. at 11. 
4. After her father-in-law left, defendant expressed his displeasure to Wendy 
regarding her comment. Tr. at 11. An argument ensued. Tr. at 12. 
5. After a brief argument of a couple minutes Wendy wanted to go to her 
bedroom. Tr. at 12. Defendant would not let her. He held her by her arm and would not 
let her leave the room. Tr. at 12. Wendy told him to left go but he wouldn't. Tr. at 12. 
Defendant then pushed her down on the sofa and hit her twice - once on the arm and the 
other on her leg. Tr. at 12,13. Defendant hit her with sufficient force to leave a bruise on 
her arm and leg and to cause her some pain. Tr. at 13. 
6. After being hit, Wendy went to her room. Tr. at 14. Wendy reported the 
incident to the police on July 11, 2002. Tr. at 14. Orem Department of Public Safety 
Officer Jim Flygare responded to the Cornejo's trailer at approximately 8:15 a.m. Tr. at 
21. Flygare observed the bruising on Wendy's arm and leg. Tr. at 21, 22. Wendy 
identified defendant as the party that caused the bruising. Tr. at 22. An evidence 
technician took photographs of the bruises on Wendy's leg and forearm. Tr. at 15, 19. 
The court received the photos as Exhibit 1 without objection from defendant. Tr. at 20. 
7. Wendy did not report the assault to police on July 9, 2002 because she 
feared retaliation from defendant's family. Tr. at 9. Defendant's sister had threatened to 
kick Wendy out of the home owned by Wendy's mother-in-law. Tr. at 9. Furthermore, 
Wendy was reluctant to testify because of an off-the-record agreement in the divorce in 
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which defendant agreed to sign off on the divorce if Wendy agree not to testify. This 
agreement was proposed by their respect divorce attorneys. Tr. at 6-9. 
8. After hearing testimony from defendant, the court found defendant guilty. 
Tr. at 40-42. The trial court specifically commented on the credibility of the witnesses 
and stated he found Wendy to be credible and her story believable. Tr at 41. 
SUMMARY OF THE ARGUMENT 
Defendant has failed to properly marshal the evidence. Defendant has only 
presented those facts most favorable to defendant's position without citations to the 
record. Alternatively, there was sufficient evidence on which to convict defendant of 
Assault (Domestic Violence). 
ARGUMENT 
I. DEFENDANT HAS FAILED TO MARSHAL THE EVIDENCE AND HAS, 
THEREBY, WAIVED HIS RIGHT TO CLAIM THERE WAS 
INSUFFICIENT EVIDENCE TO CONVICT HIM AT TRIAL. 
A defendant has a heavy burden in challenging the sufficiency of the evidence. 
Defendant "must marshal all of the evidence in support of the trial court's findings of fact 
and then demonstrate that the evidence, including all reasonable inferences drawn 
therefrom, is insufficient to support the findings against an attack." State v. Larsen, 2000 
UT App 106, t l 1, 999 P.2d 1252. 
Defendant's brief contains an abbreviated statement of facts. Three of the 
paragraphs contain facts that support the verdict. The last paragraph is a self-serving 
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statement that he did not cause the bruising. Defendant in no way meets his burden of 
marshaling the evidence because he fails to include all the evidence supporting the 
verdict, and he fails to demonstrate the evidence is insufficient to support the verdict. Id 
Failure to marshal the evidence acts as a waiver of any insufficiency of the evidence 
claim. State v. Gallegos. 851 P.2d 1185 (Utah Ct. App. 1993). 
II. THERE WAS SUFFICIENT EVIDENCE TO CONVICT DEFENDANT. 
Assuming, arguendo, Defendant has properly marshaled the evidence, the 
evidence and the reasonable inferences drawn therefrom support the verdict. A person 
commits the crime of Assault (Domestic Violence) when he commits an act "with 
unlawful force or violence, that causes bodily injury to another . . . " U.C.A.§76-5-
102(l)(c) (1953, as amended). A domestic violence enhancement is proper where the 
parties have been cohabitants such as husband and wife. U.C.A. §77-36-1 (1953, as 
amended) and U.C.A. §30-6-1 (1953, as amended). 
The evidence introduced at trial clearly shows defendant struck his wife with force 
sufficient to cause bruising. Wendy's testimony was that during the course of an 
argument she tried to leave the room. Defendant prevented her from doing so, pushed her 
on a couch and then struck her two time - in the arm and leg. The blows caused bruising 
which was observed and photographed by Officer Flygare and the evidence technician. It 
was undisputed at trial that the crime occurred in Orem, Utah on or about July 9, 2002. 
Wendy's testimony is credible because she was a reluctant witness. First, she 
5 
faced the threat of being thrown out of her residence by reporting the assault and second, 
she testified despite a dubious agreement not to in order to obtain her divorce. 
CONCLUSION 
Defendant has failed to marshal the evidence in support of the trial court's 
findings. Even if this court concludes he has the evidence presented at trial and all the 
inferences that can reasonably be drawn from it establish the trial court could find the 
elements of Assault (Domestic Violence) have been proved beyond a reasonable doubt. 
RESPECTFULLY SUBMITTED this 14th day of October, 2003. 
Michael G. Barker 
Orem City Prosecutor 
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